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cent studies with a public policy perspective have focused on the importance of the possible
."omhr'p between competition policy and trade policy. Under this perspective, the issue is

£ in the current context of the rapidly growing integration of the world economy and of the
_ t intesnational economic crisis that humanity has had since the Great Depression.”!

GDUCTION

long with the globalization process, the distinction between trade and
tition, two seemingly unrelated different kinds of policy, has become somewhat
. Especially after the economic crisis in 2009, when most trade policymakers
 busy in secking a satisfying answer to the question of whether “protectiomism
tect trade” 2 some once again call for introducing competition into trade, so as
i_-e a new development model of “how the interaction of competition and trade
an contribute to economic development”.? How to better link competition
de to assurc development gains, or rather, how to integrate the current
rsial trade mechanism with a gradually globalized but yet unsophisticated
tition mechanism, is 2 new challenging project that confronts each country and
us to dedicate more.

wards that aim, among various issues underlying such, a thorough examination
pecific manifestation of the nterface between the two polices in each domestic
is also indispensable. Orientating itself in the most controversial manifestation
er, 1e., antidumping versus competition pohcy, as well as focusing on the
hip between antidumping and consumer interest (the essential concern of
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NCTAD, The inferface between frade, competition policy and development (2009), 1,1, hitp://www.sela.org/

8/EDOCS/SR ed/2009/04/T023600003430-0-The_interface_between_trade, _competition_policy and
nt.pdf,

the wake of the economic crisis, parliaments around the world are faced with a variety of pressures from

iness community and the general public who are seeking protection from the economic recession

1 consequences.” See http://www.wto,org/english/forums_e/debates e/debate21 e.htm {last visited

ttp:.;' Hararw wio.org/enghish/forums_e/debates_e/debate19_e.htm (last visited March 10, 2011).
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competition policy), this paper attempts to contribute to the current debate an
the gaps in the literature by providing a survey of consumer interest in.:(
antidumping context. As the number one target of antidumping actions in thé
China has just begun to use antidumping actions in an increasing way. From 199
2010, China has already initiated and awarded its final decisions in fifty antidyss
cases.* Another sixteen filed cases are still pending.® Simultaneously, China hy
devoted itself to promoting competition legislation and enhancing, its enforcein
the core of the competition system, Chinese Antimonopoly Law has recent]
published in 2007.6 Combined with other series of literature, this paper also it
help China in its search for a new development model of “how the interi¢
competition and trade policy can contribute to economic development”,

‘competition policies and laws which have been influenced by varying economic,
id cultural needs and interests, whereas only certain major themes among those
objectives stand out and are shared by the majority of countries.? Greatly
d by the economic efficiency approach, one of the main common objectives of
competition laws and policy is the promotion of allocative and dynamic
cy.!? During the last two decades achievement of economic efficicncy has been
=d as a means to safeguard consumer interest and to maximize consumer welfare, 11

r instance, strongly favored by the Chicago school that argued for a purely
omic construction of the law, the 1J.S. competition policy has a strong orientation
tds consumer welfare.'? As to the BEU, Neelie Kroes, the Commissioner for
etition, stated that “defending consumers’ interests is at the heart of the
ssion’s competition policy”, which reflected the importance of competition
to consumers, and the importance of consumer welfare when implementing
tition policy.’?

To this end, Section 1 discusses general antidumping versus competition po
terms of safeguarding consumer interest. Section Il exanunes the considerati
consumers in the current Chinese antidumping rules, and Section IV contiit
elaborate the consideration of consumers in all of the fifty antidumping cases ini
and finally awarded during 1997 to 2010 in China. This paper concludes the ¢y
state of conflict between antidumping and consumer interest in Chipa, and heng
for more research and efforts devoted to integrating trade and competition policy'i
aspect, in order to achieve a better development model in the globalization pro_c_é

respect of antidumping laws and policy, consumer interest is not within the main
ermn. On the contrary, with no well-founded rationale, antidemping rules are
ptible to such rent-seeking (domestic producers) as having sufficient vested
ests and resources to lobby governments successfully for favorable antidumping
¢cies, to protect against the so-called “unfair” foreign competition.” As a
onsequence, the protection of domestic industres by imposing antidumping duties,
g the price of imported goods, is always ignored and at the cost of the consumer
Ifare. Joseph Stiglitz, a Nebel Prize winner and former chief cconomist at the World
, highlighted the anti~competitive effects of antidamping law: “Perpetuating unfair
¢ laws [including antidumping law] that are themselves unfair thus imposes
stantial burdens on our consumers and on our most efficient exporters while
ting our feast efficient import-competing firms.”'® Some empirical studies of such
gative ctfects on consumers have also been conducted. s

L “CONSUMER INTEREST”: ANTIDUMPING VERSUS COMPETITION POLICY

One of the main concerns of modern competition laws and policy is to safepi
consumer interest.” Generally speaking, competition policy includes the set of measu

and instruments used by governments that establish the conditions of competition #

the objectives of competition policy, for hundreds of years, countries have desi

1 For convemence of discussion in this paper, the sumber of antidumping cases is caleulated accordir
numaber of targeted products. B
3 Sec hep:/ /gpj.mofcont.gov.en/d/r.homl (last visiced March 10, 2011). :
& CHINESE ANTIMONOPOLY Law was adopted at the 29th session of the Tenth National People’s Cor
on August 30, 2007 and took effect as of August 1, 2008, N
7 For example, Kennedy stated in his boek that “Antitrust law..focuses on the nuintenance of open i
the promotion of competition, and the maximization of consumer weifare.” See Kevin C. Kennedy, COMPETT
Law ann Tne WorLD TRADE ORGANIZATION: THE LiMiTs OF MULTIEATERALISM 235 (Sweet & Maxwell
Talyor alse recogmized that: “competiion law gives pre-cminence to considerations of econ
efficiency... Competition is vicwed as a means of disciplining fitms, reducing their market power, and thus ens
that the market forces of supply and demand operate more effectively and cfficiendy in allocating global resour
Competition law secks to lessen power imbalances between firms to ensure that all firms have an equal oppo
to compete on their merits. Competition law also prevents producers from using certain business practic
capture additional wealth from consumers... Indeed, competition laws are commonly drafted so a5 to favou
interests of end consumers over the interests of producers.” See Martyn D. Taylor, INTERNATIONAL COMPETI
Eaw: A NEW DIMENSION FOR THE WT0O? 264 (Cambridge Univ. Press Inc, 2006). B
Roland considered that although consequently it seems te be difficult to define certain objectives for
international competition law agreement, more and more convergence of objectives between countrics hisibe
noted within the kst decade. Therefore, he deemed that certain conunon main objectives, such as cco
efficiency, market integration and consumer welfare could be defined for an international agreement, while it
be advisable to pursue other minor goals through separate govermment policies. See Roland Weinr
COMPETITION LAwW IN THE WTO: THE RATIONALE FOR A FRAMEWORK AGREEMENT 30 (Wien: Nwv N
Wissenschaftlicher Verlag 2004).
# See Roland Weinrauch, supra note 7,18.

Ibid, 24-25,
_“! Competition policy has had, and sometimes still has, different objectives, including decentralization of
nomic power, the protection of small firms, and fairness. Only more recently has efficiency instead of fairness
ably become the main objective of competition in most countries. US competition policy especially has gone
uggh an important leaming process. See Guanar Niels, What is Antidumping Policy Really About? 14 JounNAL OF
NOMIC SURVEYS (2002), 467, 481, http://www blackwell-synergy. com/links/doi/10.1111/1467-6419.00118,
" See Roland Weinrauch, supie note 7, 25-27.
+? Bork stated in his famous book “The Paradox Antitruse” that: “the argument of this book. of course, is that
Simpetition must be understood as the maximization of consamer welfare or. if you prefer, economic efficiency.
¢ Robert H. Bork, THE PARADOX ANTITRUST: A POLICY AT WAR WITH FTSELF 427 (The Free Press 1993).

1> See John Madiil and Adrien Mexis, Couswmers at the heart of EU competition policy, CompPETITION POLICY
WSLETTER. (2009), 1,1, http://ec.evropi.eu/competition/publications/cpn/2009_1_7.pdf.
M See Martyn . Taylor, sipra note 7, 269, -
1% See José Tavares De Avanjo Jr., Legal and Economic Intesfaces between Antidimping and Competition Policy,
PAL-SER(E COMERCIO INTERNACIONAL {2001), 1, 10, hrepi//warw.eclac.cl/publicaciones/xn1l/0/9040/
6851, pf.
.~ Ser more, "The primary econontic cost of antidumping measures is the increased cost of imports. Comsunicrs
€ ta buy higher—cost domestic goods instead of lower-cost foreign goods.” See Rooland Weinrauch, siipra note 7, 60,
- “This anticompetitive behavior s the real threat. Dumping of foreign praduct does not hurt U.S.
suriers; rather, antidumping lws do... Antidumping lzws are a form of backdoor protectionism that has been
sed by certain U.S. companies with the support of the Commerce Department. This behavior is costly to
{footnote continued on next page)
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It is notable that, in quite a few circumstances the dumped product is a ra
or semi-finished product, consumers are often the downstream producers other i
final consumers. Similarly, antidumping is also tikely to conflict with competitios
in that the availabilicy of materials at low prices may enable smaller firms pbad
finished products to compete more strenuously with farge and integratad
controlling the domestic source of supply. Therefore, permitting such dumpiné;_
to lower prices to all consumers.?? '

mping Agreement {“ADA”}.2" Though this regulation contained a few articles
gﬁng countervailing duties, most articles dealt with antidumping.2!

China acceded to the WTO on 11 December 2001, in order to bring its
mgstic antidumping law mto conformity with WTO AbDa, the State Council
ulgated the Regulations of the People’s Republic of China on Antidumping on
ovember 2001, which entered into force on 1 January 2002 (“Regulation 2002”).
g_ﬁ tion 2002 consisted of six Chapters and fifty-nine Articles, which covers most of
bject matters regulated by WTO ADA.22 Following Regulation 2002 were a series
evant provisional rules and stipulations on each specific implementing measure.?
| this regulation becoming effective, Regulation 1997 was replaced.

II. “CONSUMER INTEREST” IN CHINESE ANTIDUMPING RULES

Following the example of other major countries, “safeguarding the inter,
consumers” is clearly set forth as one of the main purposes of Chinese Antimo
Law 2007 in Article 1 thereof.!® Hence the issue that lies ahead is how “con
interest” is considered in Chinese antidumping context. There are two subii
therein, one is whether Chinese antidumping rules have given any consideratio

n 2004, Chinese Foreign Trade Law, as the basis for both Regulation 1997 and
guladon 2002, was revised. Meanwhile, Regulation 2002 was also revised
gulation 2004”). Regulation 2004 basically uses the same language as its
cessors. It reflects institutional changes in antidumping investigating authorities,
{some substantive changes like taking the “public interest” into consideration.?* This
e current version of Antidumping Regulation in China. To sum up, the current
ective antidamping rules in China include: Chinese Foreign Trade Law 2004,
ghlation 2004, as well as a series of relevant provisional rules and stipulations.

consumers, and the other is whether Chinese antidumping cases have give
consideration to such. This section deals with the former sub-issue first,

According to differences in their binding force, Chinese Antidumping rules ca
divided into three levels: law, regulations, as well as provisional rules and stipulat
Chinese Foreign Trade Law 1994 in Article 30, referred to antidumping for the
time.!” In order to implement that Article, Antidumping and Anti-subsidy Regulati
of the People’s Republic of China (“Regulation 1997”) was promulgated by the St
Council on 25 March 1997. China, in anticipation of its eventual accession to the W
at that time, seems to have drafted this regulation to comply with the rules of the W

Focusing on the current Chinese antidumping rules, especially referring to

2 See ANTE-DUMPING LAWS AND PRACTICES OF THE NEW USERS 29 (Junji Nakagawa ed., Cambridge Univ.
2007).
21 REGULATION 1997 consisted of six chapters and 42 articles, amongst which thzee chapters are dealing with
idwmnping. Chapter 11 dealt with dumping and injury (Article 3 o 10); Chapter 1 dealt with antidumping
restigation (Article 11 to 21); Chapter v dealt with antidumping measures (Article 22 to 35).
22 REGULATION 2002 consisted of six chapiers and 59 articles, Chapter 0 dealt with dumping and injury
cle 3 to 12); Chapter 11 dealt with antdumping investigation {Article 13 to 27); and Chapter 1v dealt with
dumping measures (Article 28 to 47); Chapter v dealt with duration and review of antidumping duties and price
ndertakings (Article 48 to 52}.
23 The relevant provisions rule and stipulations on each specific implementing measure include:
Pronsional RUEES on PuBiic HEARING 1IN ANTIDUMPING INVESTIGATIONS
ProviSIONAL RIULES ON INITIATION OF ANTIDUMPING INVESTIGATIONS
PROVISIONAL RULES ON (QUESTIONNAIRE BN ANTIDUMPING INVESTIGATIONS
PROVISIONAL RULES ON SAMPLING IN ANTIDUMPING INVESTIGATIONS
ProvisioNAL RULES ON DISCLOSURE OF INFORMATION IN ANTIDUMPING INVESTIGATION
PROVISIONAL RUELES ON ON-~THE-SPOT VERIFICATION N ANTIDUMPING ENVESTIGATIONS
ProvVISIONAL RULES ON ACCESS TO NON-COMFIDENTIAL INFORMATION IN  ANTIDUMPING
INVESTIGATIONS
ProvisionaL RUULES ON PRICE UNDERTAKINGS N ANTIDUMPING ENVESTIGATEON
ProvisioNaL RULES on NEW SHIPPER REVIEW IN ANTIDUMPING TNVESTIGATIONS
PROVISIONAL RULES ON REFUND OF ANTIDUMPING DUTY
Provisional RULES ON [NTERIM REVIEW OF DuMpING aND DUMPING MARGIN
ProvisionaL RULES ON THE PROCEDURES FOR ADJUSTING PRODUCT SCOPE IN ANTIDUMPING
INVESTIGATION
RULES ON PUBLIC HEARING WiTH REGARD TC [NVESTIGATIONS OF INJURY TO TNDUSTIRY
RULES O™ TNVESTIGATIONS AND DETERMINATIONS OF INDUSTRY INJURY FOR ANTIDUMPING
RULES on INVESTIGATIONS OF INDUSTRY JNJURY FOR ANTIDUMPING
Provisions oN CERTAMN QUESTIONS CONCERNING THE HEARING AND HANDLING OF INTERNATIONAL
TRADE ADMINISTRATIVE CASES
Provisions OoN CERTAIN 155085 CONCERNING THE APPLICABILITY OF LAWS IN THE HEARING AND
HANDLING OF ANTIDUMPING ADMINISTRATIVE CASES.
See supra note 20, 33.

mport-using industries and consumers, and is agitating U.S. tade partmers whose markets are sought
U.S. business.” See Dan Ikenson, Antidumping Laws Hunt American Constmers, CATO INSTITUTE (2001);
hegp:/ /www . freetrade. org/mode/222. E

_ “America imposes dramatic costs on both its own economy and consumers to provide partial, indirec r¢
to a limited number of domestic industries.” See Spencer Weber Waller, Bringing Globalism Home: Lessoris:
Antitrust and Beyond, 32 LoyorA UniversiTy CHICAGO Law JOURNAL (2000, 113, 131,

' For example, one report shows that of about 250 antidumping petitions filed by the U.S. steel produ
since 1980, around 100 are still enforced rwenty years larer, At present, they “protect” less than 0.1 % of the
labour force at an estimated 40% cost-penalty to steel consuming sectors employing more than fifty times as
workers. Similar efforts in the 1980s to protect the U.S. car industry cut consumers” real incomes between 3.50 a5
5.50 doflars for each dollar of added profit; each job saved cost consumers between 93,000 to 250,000 dollars p
year. Comparable figures can be found for most economies delaying adjustments while chiming to benefit f it
free trade. See Ralf Boscheck, The Governance of Global Market Relations: the Case of Substituting Antityst
Autidumping, 24 WorLD COMPETITION (2001), 4%, 54. ;
- ;71 ?.’S‘ce Comment, The Antidumping Ad—Tariff or Antifrust Law?, 74 THE YALE Law JoumrmaL (1965

18 CHINESE ANTIMONOPOLY Law 2007, Article 1: This Law is enacted for the purpose of preventing an
resiraining moenopolistic conducts, protecting fair competition in the market, enthancing economic efficiericy
safeguarding the interests of consumers and social public interest, promoting the healthy development of th
socialist market economy. :

'? FOREIGN TRADE Law 1994, Article 30: Where a product is imported at less than normal value of th
product and causes or threatens to cause saterial injury to an cstablished domestic industry concerned, or materiall
retards the establishment of a particular industry, the State may take necessary measures in order to remove or eas
such injury or threat of injury or retardation,

2

=




THE JOURNAL OF WORLD INVESTMENT & TRADE “CONSUMER INTEREST” IN CHINESE ANTIDUMPING 383

Regulation 2004, there is no mention of “consumer” throughout the enn from the perspective of antidumping rules, consumers can submit relevant
simation, present their views or supporting arguments in antidumping investigations.
cases where there is a strong opposition from consumers, price undertakings or

dufnping duties might be suspended due to nonconformity to public interest.2?

Nevertheless, the consideration may be given to the “consumer” via ateributin
“other interested organizations and parties” hence deemed as one factor of:%
mterest”. For mstance, Regulation 2004, Article 19 states that Ministry of Cor
of the People’s Republic of China (“MoOFCOM”), in charge of antidumping cas
publish the decision to initiate an investigation and notify the applicants, thé kp
exporters and importers, the governments of the exporting countries (1'egi'on_s.
“other interested organizations and parties™.?> Article 37 stipulates that if 3
determination establishes the existence of dumping and injury caused by dumpin
domestic mdustry, an antidumping duty may be imposed. Collection of antidum
duty shall conform to the “public interest” 26

CONSUMER INTEREST” IN CHINESE ANTIDUMPING (CASES

As analyzed in the section above, Chinese antidamping rules have given certain
ideration to consumers. The following step is to explore in practice, whether
umers supported or opposed antidumping investigations? Whether the relevant
horities have given any concern to consumers’ interests before imposing antidumping
ties? Are there any cases lifting antiduimping duties by taking consumers’ interests into
ideration? This section aims to provide an overall examination of such sub-issue.

Linked to this, the relevant rghts and obligations of interested parties i
antidumping investigation have been specified in Articles 19, 20, 21, 22, 23 anid:
Regulation 2004 respectively.?? Articles 33 and .37 have required both the
undertakings and antidumping duties to conform to public interest.2% According

One notable characteristic of Chinese antidumping cases is that intermediate
mical products have occupied an overwhelming majority of the products
estigated.’® More than thirty antidumping cases out of fifty are concerned with the
whnstream chemical producers instead of the final consumers, such as acrylic ester,
olystyrene, and phenol etc. Therefore in China, the conflict between domestic
roducers and consumers is mainly manifested by the conflict between the upper and
& lower producers.

= REGULATION 2004, Article 19: Morcom shall publish the decision to initiate an investigation an
the applicants, the known exporters and importers, the governments of exporting cowntries (regions) an
interested organizations and parties (hereinafter collectively referred to as ‘the interested partics')... :

¥ REGULATION 2004, Article 37: If a final determination cstablishes the existence of dumping and
caused by dumping to a domestic industry, an antidumping duty may be imposed. Collection of antidumpiif
shall confonn: to public interest.

Comparing with the previous Regulation 1997 and Regulation 2002, one of the mzjor differenc
“public interest” clavse in the new Regulation 2004. The reason for this is to give considerations to the low:
ndustries and the final consumers. See Xin Fangingxiao Tieoli Jingi Zheugshi Stishi: Jiang Gengjia Guanzin G
Liyi [The New Antidumping Regulation is Taking Effect From Today On: More Attention Wilk be Paid /P
interest], CRIONLINE, EYEsHOT OF Finance & Economics (2004-06-02), http://big5.cri.cn/gate/bigh
chinabreadeast.cn/1827/2004/06/02/521@@180554. hem. :

2 The refated rules include:

REGULATION 2004, Aricle 20: MOFCOM ay conduct investigation and collect information’
interested patties by, among others, sending questionnaires, using samples, halding public kearings and makis;
the-spot verification, MOFCOM shall provide apportanities for all interested parties concerned to present thei
and supporting arguments... :

REGULATION 2004, Article 21: An interested party shali provide authentic informaticn and rel
documentation to MOFCOM in the process of the investigaton. In the event that any interested party d
provide authentic information and relevant documentation, or does not provide necessary information wit
reasenable time-linit or significantly impedes the investigation in other ways, MOFCOM may make determin
on the basis of the facts already known and the best information available... :

Recuration 2004, Article 22: An interested party may request MGFCOM €o treat the informatio
provided as confidential if it considers that any disclosure of such information would create significantly ad
effects. MOGFCOM shall treat the information submitted by the interested party as confidential if they conside
the request for confidentiality is justifiable, and shall require the interested pasty to provide non-confidenti
summaries thereof. The confidential information shall not be disclosed without the permission of the intereste
party submitting it...

RecuraTion 2004, Article 23: Morcom shall allow the applicant and interested parties to have acdes
the information relevant to the investigation, provided that the information has not been treated as confidentia

REGULATION 2004, Article 25: In cases where a preliminary determination on dumping, injury and:
causal fink between the two is afinnative, Morcom shall carry out further investigations on duimping, the mar;
of dumping, injury and its degree, and, on the basis of their findings, make final determinations respectively
final determinatiens shall be published, :

Before the final determinations are made, MoCoM shall inform all known interested parties of the essefy
facts on which the final determinations are based... :

B REGULATION 2004, Article 33: If considering that price undertakings made by exporters are acceptable
conform to public interest, MorcOM may decide to suspend or tenminate the antidumping investigation withol
applying provisional mtidumping measures or imposing antidumping duties. The decision to suspend or termiriat
the antidumping investigation shall be published by MorFcoM... :

For convenience of discussion in the following section, fifty antidumping cases will
be divided into three groups according to the different outcomes of investigations,
» definitive measures (to impose antidumping duties); price undertaking (o revise the
cporting prices or to ccase cxports to the area at the dumped prices rather than
itidumping duties); as well as termination (failing to be proved, or no injury, or no
dumping, or the case is withdrawn). Each group shall be investigated respectively.

A, GROUP I: CASES SUBJECT TO ANTIDUMPING DUTIES

. The thirty-mine antidomping cases subject to antidumping duties will be examined
first. According to the final administrative decisions of MoFCOM, the words

# Besides Regulation 2004, a few regulations concerning the procedures in antidumping vestigation, such
s disclosure of information, injury investigation, also have “public interest” clause. See Wang Yijin, Fangingxiao
Zhong De Gonggong Liyi Wenti Yanjiu [Public Taterest Clause in Antidumping], PAPER COLLECTIGN FOR THE 10th
ANNIVERSARY OF CHINESE ANTIDUMPING LEGISLATION AND PRACTICE (2007-12-26), hiep://gpj.mofcom.gov.cn/
article/subject/fyx/subjectaa/200712/20071205305198. html.

* Two reasons for the concentration of antidumping investigations on chemical products could be given. The
st reason is that China significantly lowered the tanfls of chemical products when it acceded to the Wrto. The
enth five-year plar in 2001 promised to nurturing and development of such industries as the steel, perochernical,
hemical and synthetic fiber indusides, and stated that Chinese govemment would actively make use of
“antidumping measures to achieve this goal. The second reason for this is due to the peculiar characteristics of the
‘chemical industry ieself. Chemical products, particularly such general-purpose produets, are subject to price
Muctnation in international markets when their international market prices go down, their export prces to China
‘also go down, which makes the initiation of antidamping investigation easily accepizble. Besides, as the chernical
industry is an upstrcam industry with fower products categories, it is relatively casy to specify the product scope
- subject to investigation. See supra note 20, 71-72.
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“opportunities have been provided for the relevant interested parties cofige
present their views and supporting arguments” have appeared in almost a}
decisions. However, only in the following five cases have the objections of ¢
been specified, whereas in the rest of the thirty-four cases, neither their vy
supporting arguments have been stated in the final decisions, let alone the
taking or not taking their interests into consideration. Based on this, one car
that the impression that consumer interest is not within major concern in
decisions and hence often ignored. .

competitive process of Monoethanolamine & Diethanolamine in the Chinese
Only under a fair and ordered competitive process could the downstream
make profits. Consequently, imposition of antidumping duties is in conformity
blic interest.3

G Trichloroethylene case™

i the No.29 Trichlorocthylene case, the downstream industry expressed their
tons towards the antidumping measure. Since the domestic output of
orocthylene cannot satisfy the needs of downstream industry, the imposition of

The No.22 Monoethanolamine & Diethanolamine Case?!

imping duties would injure the interests of wvs, the downstream industry.’®
tcoM rejected taking their interests into consideration by simply stating that the
odition of antidumping duties is aimed at correcting the unfair trade conduct, ie,

. In the No.22 Monoethanolamine & Diethanolamine Case, the doﬁvn
industry of Glyphosate and that of Coconut Diethanol Amide are the main cons
Both of them were strongly against the antidumping measure, The downstream i
of Glyphosate is of the viewpoint that the domestic output of Monocthanolmi
Diethanolamine is far enough from satisfying the needs of the downstream industry
import of Monoethanolamine & Diethanolamine is not the main reason for the
of domestic industry. Simply for protecting such domestic industry as lags be
whereas totally ignoring the interests of agriculture and farmers, the imposi
antidumping duties is not in conformity to public interest.32 i

rice dumping. It does not mean completely restraining the import, so as not to
substantial influence on the downstream industry.?

No.33 Disodium 5’-Inosinate Case*?

In the No.33 Disodium 5’-Inosinate Case, the main viewpoints of the downstream
ustry include: as the only domestic producer, the output of the applicant cannot
sfy the needs of downstream industry, the imposition of antidumping duties is not in
nformity with public interest.!! The reasons for MOFCOM to reject are: although the
urrent output of the applicant canmot satisfy the needs of the downstream industry, the

. Similarly, the downstream industry of Coconut Diethanol Amide stated tha
main reason for the downstream producers to import Monoethanolariiin
Diethanolamine from abroad is that the domestic production cannot satisfy the i
cither in quality or in quantity, If antidumping duties were imposed on the imp'.
products, the downstream mdustry might go into crisis, which could result in
market dominance of the downstream products again by the foreign industries.33 .

tidumping measures only involve those products from Japan and Korea. There are still
ported products from the other countries, which could fill the vacancy and ensure
hat neither the import quantity nor domestic price be substantially influenced. 2

Neither of the complaints has stopped MOFCOM from taking definitive meas
MoFcom stated in the final decision that there are three main reasons to reject, th
Viewpoints. Firstly, as to the downstream industry of Glyphosate, the producing meth
of using Manoethanolamine & Dicthanolamine as the raw materials has only occu}i
23% of the whole Glyphosate industry, whereas the rest of the 77% adopted another
%naterial. Therefore the imposition of antidumping duties would not have a-
influence on the main industry. Secondly, for those who use Monoethanolamine ¢
Diethanolamine, around 51.3% of the products are processing materials supplied b
Fhents, so the imposition of antidumping duties would not have too much negativ
mfluence on them.% Thirdly, the fundamental purpose of antidumping is to maintai

e No.35 Polyurethane Caset?

. In the No.35 Polyurethane Case, the downstream industry feels anxious of the
fluence of the antidumping investigation on the export of the downstream. textile

¥ Ibid.

¥ See Public Announcement No. 37 in 2005 of Ministry of Foreign Trade and Economic Cooperation of the
People’s Republic of China, Chinese version available at: http://www._cacs.gov.cn/news/newshow.aspxstri=2&
articleld=38875.

8 Ibid.

3 Ihid,

14 The full name of this chemical product is Disodium 5’-Irosinate, Disodium 5'~Guanylate and Disodium
~Tibonucleotide, hereinaficr referred o Disodium 5°-Inosinate for short. See Public Announcemenr No, 24 in
2006 of Ministry of Foreign Trade and Economic Cooperation of the People’s Republic of China, Chinese version
available at: http://www.cacs.gov.en/news/newshow.aspxPstrl =2&urticleld=38885.

W fbid.

M See Public Announcement No. 57 in 2004 of Ministry of Foreign Trade and Economic Cooperation of thi

P . ic of Chi ; oy R . .
“ctf;};l? ;:P_;;glégl;hc of China, Chinese version available at: hitp:/ /www.cncs.gov.cn/ucws/ne\,\rslmw.;1spx?str1

32 fhid. ¥ See Public Announcement No. 24 in 2066 of Mimistry of Foreign Trade and Ecenomic Cooperation of the
3 [hid. People’s Republic of China, Chinese version available at: hitp://fwww.cacs. gov.on/cacs/news/newshow aspxstrl
 Ihid. 2&articleld=38885.

3B Ihid, 3 See Public Annoancement No. 74 in 2006 of Ministry of Commerce of the People’s Republic of China,

- Chinese version available at; htgp://www.cacs.gov.en/news/newshow aspxstrl =2&articleld=38890,
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products.* MOFCOM is of the opinion that the domestic production of polyt
either the output or assortment or the quality, can satisfy the needs of the dowhg
mdustry. 4

The No.38 Wear Resistant Overlay Case's

In the No.38 Wear Resistant Overlay Case, the downstream industry is: s
against the imposition of antidumping duties and applying for the suspension.
antidumping duties immediately. The main reasons are: the quality of the d
produced Wear Resistant Overlay is lower than that of the imported products, an
quantity of the domestic products cannot satisfy the needs of the downstream in
Furthermore, the imported products are not the main causation of material injur"y
domestic industry, whereas the competition among domestic producers themsel
MoFcom rejected it by stating that antidumping is aimed to maintain a normal £
order, and that it will not consist of 2 barrier to-the normal import.#

Surimary

Judging from the viewpoints of consumers in the aforementioned five case.s,_
be seen that in China, though the situation is different in each case, the objectio
the downstream industries towards antidumping measures which restrained the im;
and brought about the rising price, are commonly shared but totally ignored in th
administrative decisions. Furthermore, the main complaint of the downsér
consumers against antidumping actions is more or less the same: since the dori
output cannot satisfy the needs of downstream industry, by restraining the impor
imposition of antidumping duties is likely to have negative effects on the n
operation of the downstream industry, which inchude lack of raw materials, the ad
of an extra productive cost, less competitiveness than their foreign competitors, hig
price for final consumers, etc. This is where antidumping conflicts with the intere
consumers the most in current China ¥ S

44 Ibid.
¥ Ibid. :
# See Public Announcement No. 93 in 2006 of Ministry of Forcign Trade and Econormic Cooperation
People’s Republic of China, Chinese version available at: http:/fwww.cacs. gov.cn/news/newshow.aspx?ser]
articleld=38891. :
- Iid.
¥ fhid.
0 Apart from the above five cases, as to the rest thirty-four cases, though the reactions of the downstr
industries cowards antidumping measures were ignored in the final administzative decisions, the general negil
effects of antidumping actions on them have been detected and brought about an intensive discussion in China
instance, in the No, 26 Chloroprene Rubber Case, representative of the downstream industry, the secretary-gese

only two domestic producers of Chloroprene Rubber currently, the total year yield of which is 40,000 ton. Wi
the demand of the downstream industry is about 60,000 ton to 70,000 ton, which means 20,000 ton to 30,000.8
are depending on imports, Therefore the imposition of antidumping duties would result in the lack of raw matés
and disrupt the interests the downstream industrics. Gong Beifan akso pointed out that using antidumping measiy

(foatnote contined on mext pa

Gong Beifan of the industry association was strongly against the antidumping investigation. He stated that theré aee

to prevent or limit the imports cannot gnarantee the market share of the domestic producers. The carrect way:
to mprove its owa technical abilities and raise the quality of their products that can compete with impott
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eply to the above complaints, MOFcoM did not deny the existence of this
ctin each case. However, it insisted the imposition of antidumping duties, which
\ded but not limited £o: the scale of the influenced downstream industry 1s not large;
fliuence is not substantial; the import is still possible from the other countries, etc.
jost them, the term “fair competition” or “fair trade” has been used more than
'MOFCOM argued that we need to first correct the unfair dumping and rebuild the
red competitive process, and then downstrearn industry’s interest will be taken into
ideration. Such an argument seems persuasive at first glance as it is understandable
nfair practices should be corrected first, but the problem is that the premise of the
jent, i.e., all of the dumping practices are unfair or harmful, is still arguable.
oFcoM just simply borrowed the problematic premise of antidumping without

gthier analysis. A deeper examination and a more comprehensive investigation into the

st and benefit of the whole chain of industries and consumers in the long term, might
to an opposite conclusion that we should not ignore the conflict with consumers’
ests.

'.GROUP II: CASES SUBJECT TO PRICE UNDERTAKINGS

The second step is to ook into these cases subject to price undertaking to examine
ether the interests of consumers have been within the main consideration to accept

rice undertaking rather than impose antidumping duties. In China, price undertakings

ucts. The situation was much more sedous for those downstream industries whose main raw resources are
ending on imports. Lu Qiting, the chief director of Kangda Chemical Limited Company, has also complained
re imposition of antidumping daties has forced the company into very difficult position, since 30% ro

(% of the maw materials were coming from imports. See Fangingxiae Zhenying Xian Yiyin, Gong Beifan:
o Butongyi Fangingxiae [Gong Beifan: | don’t Agree on Antidumping], www.Smedl.gov.cn (2008-3-31),
ip:/ /www.smedl.gov.en/main/News_info detail asp?info_id=32769.

: Take the No.45 Bisphcnol-A Case for another example. In the antidumping investigation, Hongcang
tronic Material Limited Company of Guangzhou City, Qihua Chemical Engineering Linuted Company of

alian City, Baling Petrolevm Limited Company, Sanmu Corporation Group, Hengyuan Chiemical Engineering
imited Company of Huangshan City and so on, representatives of the downstream industrics of Bisphenol-A, have
ovided a host of datum to prove that antidumping investigation has caused material injury to them, including the
ghly increased cost of the raw material, the issue of unemployment, and threat from their foreign competitors.
ue to the strong objection of the downstream industry, the petitioner, Lanxing Company, first withdrew in
ptember 2005, However, it applied for antidumping mvestigation agam in February 2006, and the strong
jection of the downstream industry has not prevented MOFCOM from making a definitive decision this time. See
Vosheng Shouc Canjia Jinkon Fangingxiao Tingzhengini [The First Time For Industries of Qur Province to
Parficipate in Antidumping Hearng], The Bureau of Commerce of Anhui Province (2005-2-2)
hitp://www.ahbofcom.gov.cn/Item.asp?Article]D=32f03q2005915164358.

See more, Bin Jiancheng, Zhongguo Slhond Fanqingxiao Cuoshi Zhixing Xiaoguo Pinggn [The Effectiveness

Evaluation on the First Antidumping Application in China], 9 WorLD Economy (2003), 38, 38-43; Zhu Qinghua,
Zhongguo Fanqingxiao Gonggong Liyi Yuanze De Shijian [The Enforcenient of Public Intcrest Principle in Chinese
Antidumping Procedures], 2 JOURNAL OF CENTRAL UNIVERSITY OF FINANCE & Economics (2008), 58, 58-62;
Bao Xiaohua, Zhongguo Shishi Fangingxiao Cuoshi De Jingji Xiaoying Fenxi [The Analysis of Economic Effects on
Antidumping Application in China], 1 EcoNomIc Review (2004), 16, 16-19; Liu Weidong, Jinkou Fangingxico:
Tedian, Chengxiao Yu Duice [Features, Effects and Countenneasures of Antidumping on Import], 1 INTERNAFIONAL
Economic CoorERATION {2005), 17, 17-19; Jin Xiaocheng, Fangingxiae Zhong Gonggony Liyi Ynanze De Fali
Fetixi—Cong Gongping Zhengyi De Shijiao [The Jurisprudence of Public Interest in Antidumping—From the
Perspective of Just and Fair], 5 CONTEMPORARY Law REVIEW (2007), 21, 21-26; (Ma Xiangmin & Lin Fuli, Jinkon
Fangingxiao Dui Shangxieyou Chanye De Yingxiang—Jiyn Woguo Zaozhiye Fangingxiao De Fenxi [The Effects of
Antidumping Actions on Upstrearn and Dowaostrean Industries—Analysis of the Paper Industry], 125 MoDERN
Bconomy (2007), 80, 80-85 etc.
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were accepted only in four cases, including the No.4 Cold Rolled Stainless Steel

Case, the No.18 Polyvinyl Chloride Case, No.23 Chloroform Case, and the
Benzofuranol Case.50

ted products has risen o some extent, but the domestic supply is comparatively
which has a certain influence on the downsteam industry. Therefore, taking the
-ests of both upstream and downstream industries into consideration, accepting price
taleing with five foreign producers is decided.57

The No.4 Cold Rolled Stainless Steel Sheet Case!

1 | 'No.32 Benzofuranol Case58
In the No.4 Cold Rolled Stainless Steel Sheet Case, the downstream induse _

strongly against the antidumping measures. And in this case the market share. gf
import is very large: 1995-1998: 53.74%, 62.35%; 54.08%; 63.67%. Restraining fo

import might result in lacking of raw materials or putting up the price, which we
harm the downstream industry. Under this situation, instead of imposing antidupg

duties, the antidumping authorities decided to accept price undertaking with the:
exporters.52

n the final decision No.32 Benzofuranol case, it was stated by Morcou that, in
o “keep moderate competition” in the domestic market, price undertaking was
ed and signed with the main exporters in the U.S. FMC company and the Japanese
Chemical Company, rather than imposing antidumping duties.® In China, the
eration of “public interest” is normaily linking with the interests of downstream
stries. However in this case, it refers to the competitive condition of the relevant
ucts in the domestic market.% Such an uncommon consideration may relate to the
cific characteristics of this case.

The No.18 Polyvinyl Chloride Case5?

In the No.18 Polyvinyl Chloride Case, there are twenty registered exporters
al, nineteen of which were subject to antidumping duties. Price undertaking: w.
accepted by Morcom to apply to only one Russian exporter.®* Therefore
application of price undertaking in this case has not affected the main export and can
be referred to as in consideration of public interest, '

Benzofuranol is one of the downstream products of Catechol. In 2002, imported
atechol products were subject to an antidumping investigation and imposed with
ntidumping duties, the No.14 Catechol Case, which incurred an upsurge of the prices
Catechol 81 The costs of its downstream products were also increased simultaneously,
ich drove the Benzofuranol industries into a very difficult position. It is only for
rotecting themselves from the negative effects brought by the upper industries that
omestic Benzofuranol industries also petitioned for antidumping investigation, This is
sually called cascading contingent protection.s2 Accordingly, in this case, it is most
likely for preventing the occurrence of similar incidents in the chain reaction that
Morcom decided to accept price undertaking to mitigate the negative effects of
imposing antidumping duties. From this viewpoint, the consideration of taking a price
ndertaking in this Benzofuranal case is also for balancing the upper and the lower
mterests of the industries.

tot.

The No.23 Chloroform Cases

In the final decision of the No.23 Chloroform Case, the negative effects, includin
the increase of price and insufficiency of supply, on the downstream industry was taki
into consideration by MoFcom, and price undertakings with five out of sev
submitted exporters were accepted in this case, “considering the interests of b
parties”.% The relevant administrative authority, in the final decision, was of th
opinion that after taking the interim antidumping measure, the market price of t

0 According to Regulation 2004, consumers can be tzken into consideration as “public interest” in decidi
whether to accept price undertaking. Amongse the four cases, the No. 4 case and the No. 18 case were actu
initiated hefore Regulation 2004 taking into effect, when there was no legistative requirement £o evaluate “publi
terest”. However, the related information shall be further cxamined to see their concerns with consumers.

5! Ser Public Announcement No. 15 in 2000 of Ministry of Foreign Trade and Economic Cooperation of th
Peopie’s Republic of China, Chinese version available at: http:/f’www.cacs.gov.cn/news/ncwshow.aspx?strl:2
articleld=38844.

2 This case is said to have a great infinence on the downstream industry, See Beijing Huanzhong & Partn
Zhongguo Buxigany Lengzha Basban Fangingxiao An [The Cold Rolled Stainless Sheet Antidumping Case], CHING
TRADE ~ REMEDY  INFORMATION {2004-4-26),  http:/ /www.cacs.gov.cn/news/ncwshow.aspx?strl:2&
articleld=37844. :

In China, agreements of price undertakings are seldom agreed or signed between
the main exporters and Morcom. Up till now, price undertaking measures instead of

5 Ihid.
% See Public Announcement No. 7 in 2006 of Ministry of Commerce of the People’s Republic of China,
:Chinese version available at: http://www.cacs.gov.cn/news/ucwshow.aspx?strl:2&a1'ticleld:38884.
5 Ibid.
 See Zbu Qinghva, Zhougguo Fangingxiao Shinian [10 Years of Chinese Antidumping], IBBAILY .COM.CN,
" INTERNATIONAL BUSINESS DALY {2007-12-10), http://ibdaily. mofcem.gov.cn/show.asprid =175457.
6 See Public Aunouncement No. 41 in 2003 of Ministry of Commerce of the People’s Republic of China,
Chinese version available at: hiep://www.cacs.gov.cn/cacs/news/ newshow aspx?strl =28earticleId=38856. )
 See e.g., Li Meigui, Lian Xuhai & Liu Yanhong, Fangingxiae Cuesli Dui Kiayou Qfye De Chanye Guanlian
He Jifaxing Buaohu Yingxiang—Yi Linbenerfen He Funanfen An Weili [The Linkage and Cascading Contingent
Protéction of Antidumping Measures with Downstream Industries—Taking Catechel Case and Benzofirranol Case
for example], 6 FinaNCE & ECoNOMy (2006), 59, 59-60.

8 See Public Announcement No. 48 i 2003 of Ministry
Chinese version available at: he
St Ibid. :

% See Public Announcement No. 81 in 2004 of Ministry of Commerce of the People’s Repubtic of China

Chinese version available at: hrtp://www.cacs.gov.cn/news/neWShow.aspx?str1 =28&articleld=38868. :
¢ Jbid.

of Commerce of the People’s Republic of Chiria
rp://www.cacs.gov.cn/ncws/ncwshow.aspx?srrl =2&artcleld=38447, =
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imposing antidumping duties have been taken in only four out of fifty cases. It is fois
that in three out of the four cases, i.e., the No.4 Cold Rolled Stainless Steel Sheet ¢
the No.23 Chloroform Case, and the No.32 Benzofuranol case, price undertakifig
were accepted by taking the interests of downstream industries into consideration.:

C. GROUP III: CASES SUBJECT TO TERMINATIONS

The third step is to examine the rest of the seven cases subject to termination,
sec whether there are any cases refusing or lifting antidumping duties by takin
consumers’ interests into consideration. As introduced above, of the seven cases, in o
case (the No.25 Nylon 6.66 Filament Yam Case), all registered exporters are determir.
as either no dumping or having a dumping margin less than 2%; two cases (the No.
MD1 Case and the No.31 Ethylene-Propylene-non-conjugated Diene Rubber Case) at
terrmuinated because of the withdrawal of the antidumping petitioners: the rest of the fou
cases (the No.7 Polystyrene Case, the No.8 L-Lysine monohydrochloride Case, th
No.39 Butanol Case, and the No.40 Octanol Case) are determined as no injury,

Commencing from Regulation 2004, there is a possibility to terminate
antidumping investigation for the consideration of “public interest”, however, therg
have been no final decisions up until now that refused or lifted antidumping duti
directly due to that reason, let alone for the consideration of consumers.$3 How aboui
those “withdrawal”, “no dumping” or “no injury” cases? Whether the virtual reason i
for the consideration of the downstream industry or not deserves further examination
The investigation indicates that some weight has been given to downstream industrie
in certain cases.

The No.21 MDr caset*

The No.21 Mpr Case ends up with the petitioner withdrawing from the
antidumping investigation. Guo Xingtian, the of the petitionet
Yuantai Wanhua Company, explained in a newspaper interview that there are thrée
reasons for withdrawing this antidumping application. The first one is that after the
antidumping investigation, the exporters from Japan and Korea have enhanced the
price, so the market order has been gradually recovered.® The second one is tha
Yuantai Wanhua Company has already taken the chance of antidumping investigation

marrager

5 Only in the No. 17 Cald Rolled Steel Case, MOFCOM decided to suspend antidumping duties for a while
after the affirmed fual decision. The reason was not for public interest but because this product was subject to bothi
antidumping and safeguard ac that time. Since the relevant safeguard measures have already been taken, the
antidumping duties were suspended. Later on, antidumping duties sdll continued ro be imposed after the':
termination of safeguard measures. See supra note 60,

# See Public Announcement No. 66 in 2003 of Ministry of Commerce of the People's Republic of China,
Chinese version available at: hetp://www.cacs.gov.cu/news/newshow. aspx?str =28artcleld=38862.

% See Yantai Wanhna Qisn Chesn Fei Zuoxiu, Pangingxiao Jianshu Zhide Siliang [The Withdrawal of Wanhuaa-
Yantai is not Just for Making a Show. Antidumping Deserves more Consideration], SECURITIES Timgs (2003-12-08)
hetp://stock jrj.com.cn/news/2003-12-08 /060000705752, html.

)
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quicken its development.®® The third important reason is concerned with the
ownstream, industry. As the only domestic producer, Wanhua's current otttput cannot
isfy the needs of downstream industry and nearly 70% of domestic output depends on
e import. So the imposition of antidumping duties will definitely harm the interests
£ the downstream industry.6 This indicates that the interests of consumers have been
siven some consideration in the terminated antidumping cases.

It is worth noting that during the process of hearing, major representatives of the
ownstream industries considered that the domestic output cannot satisfy the needs of
the downstream industry and antidumping duty would increase the productive cost for
hem, whereas a few others favored antidumping duties.5® For those rare proponents,
they did not deny the future increase of their cost in the wake of imposing antidumping
‘duties, instead they believed that the current low cost is temporary, which means, i will
niot last long because once the foreign competitors achieve the monopoly position the
price of the raw material will be even higher.% However, such an argument incorrectly
quoted predatory dumping theories and hence is untenable. In order to condemn
predatory dumping, its existence should be proved first. Modern application of
antidumping has far deviated from this theoretical basis and thereby cannot achieve this.
It is incorrect to simply use part of the predatory dumping theories to support
antidumping measures.

The No.8 L-Lysine Monohydrochloride Case™®

Apart from the No.21 Mpr “withdrawn™ Case, the No.§ L-Lysine

Monohydrochloride “no imjury” case also deserves discussion. The analysis of “no

. injury” in this case is less persuasive comparing with that of the other three “no injury”

cases, According to the requirements under Article 8 of the Antidumping Regulation

- 2004, MorcoM normally refers to thirteen kinds of datum, including output of

domestic industry, quantity of sales, price of sales, income of sales, profit before tax,
market share, terminal inventory, average year salary per person, the rate of
unemployment, the rate of operation, the rate of return on investment, net cash flow
and the development of domestic industry.”! According to the different variations of the

6 Jbid.

7 Ibid.

88 See Material No. 9 of the Hearing of Industry Injury Investigation of M1, Chinese version available ac:
http:/ Awww.cacs.gov.cn/cacs/news/ xiangguanshow.aspxrarticleId=39237.

% See Matenial No. 8 of the Hearing of indusiry Injury Investigation of MpI, Chinese version available at:
http://www.cacs.gov.cn/cacs/ news/xiangguanshow. aspxtarticleld=39237.

7 See Public Announcement No. 23 i 2002 of Ministry of Foreign Trade and Economic Cooperation of the
People’s Republic of China, Chinese version available at: hetp://www .cacs.gov.cr/news/newshow.aspx?srl =28
articleld=38784. ]

7L REGULATION 2004, Article 8: The following factors shafl be examined in the determinadon of injury
caused by dumping to a domestic industry: _

(1) whether the volume of dumped imports, including the volume of dumped imports either in absolute
terms or relative to the production or consumption of a like domestic product, has been increasing significanty, ot
the possibility of a significant increase in dumped imports;

(2} the effects of dumped imports on prices, including the price undercutting by the dumped imposts, or
{footnote continmed an text page)
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aforerqcntioned thirteen kinds in each of antidumping cases, the relevant fin, 1'.d-
of the injury will be made. In the other three “no injury” cases, all of the th'21 o
of datum consistently show that there is no material injurj; on domest;rte'e' :
Howa?ver, in the No.8 case, some of the datum like the output of domestic. md
quantity of'sales, price of sales, income of sales etc. are first going down the o
a.nd some of the datum like market share are going down, and even some o? i
like profit before tax, the rate of return on investment are negative.”? [t s t
convincing to make a “no injury” decision in this case. ‘ o

_ A‘further examination of this case suggested that the petitioners of this
quite different from the ather cases. The defendants are exporters from the U.S T
and Indonesia. The petitioners are Chuanhua Weizhisu Company and QuK
Daq‘uar_l Company, both of which are joint ventures.?® In fact, 70% share of Cha :
Weizhisu Company is owned by Weizhisu Japanese Company, and one of h"ua y
shareholac]ilers of Quanzhou Daquan Company is Zhengda Thaila,nci Companyt74- =
are actu est i i ics i in thi .
“FOICignefvrTc;: ;1;13;,:21;’ S;:Jenfiz Ol;qél;]{:i;nes 1nvoh.red in t_h1s case. Accord.ingly,"n.l.

i , gave more concems to the final consumiss
IL—Lysme Monohydrochloride, the farmers. Because once the antidumping duti
imposed, the price will correspondingly raise, which is really a burden for t}gle d :
Sonsu.m.ers. "’This is possibly the real reason for MOFCOM to make a less uncon(:zin
“moinjury feczsloln."'r’ This case indicates that interests of consumers can.

conditionally” considered by antidumping authorities.

CONCLUSION

Orientating itself in the hot debate of antidumping versus competition po]icj

the significant suppressing or depressing effects on the price of a like domestic product, ctc.;
» CIT.;

{3} the consequent im i .
¥ : act of the dumped : : : i indi £
domesti eductrn P ped umports on the relevant econeinic factors and indices of i
(4} the production i i 1 n
o t L capacity or export capacity of the exporting cour -eg i
origin, :u;d ventories of the product under investigtion; P s 17y {region) o the country (region
"(f‘J)l :t‘liler f.acFors'th;lt may cause or have caused injury to a domestic industry :
) etermination of threat of material injury shall be based on facts and aot ek
conjecture or remote possibility. | ot merely on allegatio
on Posjtjvel:gig;imtm-]mé]g] the injury caused by dumping to a domestic industry, the determination shall be base
B P o tic; 111; k;1§5]]]¥gles cau_sed bydfac?r; other than dumping must not be attributed to ctiumping"-
2 kangs of danam, it was decided in the final decisi s ic i .
et € i i, inal decision that: “output of domes s
i ﬁrqf\évcl)l“t’ﬂeg up, “quantity of sales” i first down then up, “price of sales™ is first dowﬁ then up “int:(c:)rl}ll]jgsftryl ;
< - L] H € )
“verane sala en up, _’ploﬁt‘s‘ before tax” are minus, “market share™ is decreasing, “Inventories” is dccrcz;li:;s
JAverage salary per year and “unemployment rate” are not changing very much, “o i s :
rate of return on investment” is nepative, “cast ? 51 ing, “ ent of doments tolo COUE
nfnencod Son et s negative, “cash flow” is increasing, “development of domestic industry” is n6
e Pco.plc’s Rup %h‘ 1n?ucll}qe1110nctho. 23 in 2002 of Ministry of Foreign Trade and Economic Coo);cr’lrioh.
pic’s siepublic of China. Chinese version avaika : : A aspx?
b ke vy aifable at: http.//www.cacs.gov.cu/news/newshow,aspx
7 Ihid.
7 See Li K i i, Fangingxi j frexcing Ji
Fangingaian An ;3%? ﬁ TI'?ECLls,HP:Hq{qg?ma me %‘“{'{?‘”—W'{E Jingzhengzhong De Zhanlue Wenti—Sifidoji Laiansuai
1 L ategic Issne of Antidumping in the Global ¢ iti i
r : I ; : plag ¢ Global Competition— -
Lysine Morohydrochloride Antidumping Case], 9 CHINA COLLECTIVE _ECONOM‘}J (2002) 35%?96 Frions o0 th

75 Interview with Soga T3 i ; - P :
2007) ' Soga Takashi, Manage Partner, Soga Uryu & Troga Law Finm in Tokya, Japan (September 13;:
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scusing on the relacionship between antidumping and consumer interest (the

.oncern of competition policy), this paper conducted a comprehensive

on into “consumer interest” in Chinese antidumping context which has not
Jied upon yet. It concludes in three fold as foliows:

Although there is no mention of “consumer” through the whole text of
' Chinese antidumping rules, consideration may be given to the “consumer” by
attributing it to “other interested organizations and parties” and taking it as
one factor of “public interest”. Accordingly, in antidumping investigatzons,
consumers can submit the relevant information, present their views or
supporting arguments, and if there is a strong oppeosition from consumers,
price undertakings or antidumping duties might be suspended due to
nonconformity to public interest.

Antidumping cases involve much conflict with the interests of consumers in
practice. In China, such conflict has two features. The first one is in the group
of consumers. Consumers arc mostly the downstream chemical producers
instead of the final consumers. The second one 1s in the content of conflict.
The conflict is not only about putting up the price, adding an extra productive
cost for the downstream industey, higher price for the final consumers, but also
includes that due to that domestic output cannot satisfy the needs of
downstream industry, the imposition of antidamping duties result in
restraining the import and thereby may cause a lack of the raw materials for

the downstream industry.

3. Chinese antidumping authorities have not given serious consideration to the

conflict with consumer interest in antidumping cases. There are no final
decisions that refused or lifted antidumping duties due to the reason of public
interest, let alone for the interests of consumers. In most cases that imposed
antidumping duties, the interests of consumers are not within the main
concern in the final decision hence totally ignored. Only in a few cases,
Morcom did admit the conflict, but using simply and unconvincing
arguments to reject that consideration. Besides, agreements of price
undertakings are seldom signed between the main exporters and MOFCOM,
and only in three out of four cases they are signed for balancing the interests
of the. upstream and downstream industries. In the “withdrawn”, “no
dumping” or “no injury” cases, the interests of consumers might be one of the
factors or conditionally considered in terminating antidumping measures.

The relationship between trade and competition has been well-established,

complex and controversial. 7 The economic crisis in 2009 once again triggered calls for
greater coherence between the two policies. How to better link competition with trade
to assure development gains is a new challenging project that confronts each country.
Combined with other series of literature, through probing into antidumping, the most

7% See http:f/\vww.wto.org/'cnglish/forumsie/debates_c/dcbnte19ie.htm (last visited March 10, 26171).
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controversial issue benecath such 3 project, and identifying its conflict with COnSUmer
mterest, the main concern of competition policy, this paper called for more fesearch apg
efforts devoted to integrate trade and competition policy in this aspect, via which it also
intended to help Ching in s search for a new development model of “how the
interaction of competition and trade policy can contribute to economic development”.
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